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AUSTIN
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- gonorable O1int Barham
i* gousty Attorney
. grath County
- stephenville, Texas
§ Deor Birs Opinion No, 0-395
k- ' ' Re: VWhether o vdting sontest
whereby yé glven with the
purchasd—of 4rugs or\ other mer-
shandise frem ¥—eartalyg drug

has sontinued for
3 stated length of time
ates & lottery.

s §8 quoted as
follows , o
®X drug gounty is giving avay
prises for vod < obfeined »y the pure
shass € rehahiis store. Tash penny's

jurgdased sntitles ons to
MYy stne in ard duy sz arsi.
keep thé votes for themaelves eor -
¢ ¢redited to acme other person,
3 %o run for adout a month sand was
lay. Two bieysles ars ths grand
are other prizes of lessor value

*J¢ wéems that ths most recent ouse eonsern-
ing lottery is the Oity of VWink vs, Griffin Amuse-
ment, 100 B, ¥, 2nd 695. Ia that ease the sourt
held that ohances at a prize designated as 'free’
snd given witk purchase 1s not ia fact '"free' al-
though artisle purshasel is wortk full pries as
respests whether transsstion eonstisutes lottery,
dbut paymant for chanes is embrased in part of pur-
chass pries. I sm just wondering if the holding
in that oase would 20t ds applicable ¢ the holé-
ing of this sese under sonsiferation. 1Ia the
state of facts submitted bere in our cesec the
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the purchassr of the srticle does Rot get ths dene«
£it in some eases of the purehase since he gives
his voses to soms other person., I am unabdle %o
find this preelise question answersd in the esases
or any of {our opintons. We are very anxious to
have an opinioa on this ss soon ap poseidble in or-
der that we xmaYy inform ths drug store mansger as
to whether or not he is violatiag the law, If it
all possidle plaase let us have an epintoa ia the
next two or three days. In my opinion this state
of feots éoes eonstitute lottery sven Shough the
purchaser 4o0es reeeiye the benefit in scme oases.”

Zection A7 of Artiocle ) of the Constitution of Texas
reads:

"The Legislaturs shall pass laws prohiditing
the estadlishment of lotteries and gift enter-
prises ia this Etats, as well as the sale of
tickets 4in lotteries, gift enterprises or other
evasions involving the lottery principle, ested-
1ished or exiating, in other states.”

In soovcriznce wiﬁh this provision of the Constitution
of the State, the Lagislature pessed Artiole 654 of the Penal
Code, which rends as follows)

*If any person shall estsdlish a lottery or
d5ispose of any estats, real or personsl, by lottery,
he shall be fined mot less than One Bundred {$§100)
Dollars nor mors than One Thousand (41,000} Dollars;
or if aay person shall sell, offer for sale or keep
tor sele any ticksts or part tieckets in any lottery,
he shall be fined not less than Ten (§10) Dollers
nor mors than Firty ($50) Dollars.”

In City of Wink v, Oriffin Amusamens Company, 100
B, W, (24) 695, (Tex., Bup. Ot.) the sourt said:

*The 8tete Penal Colde does not define a lot-
tery, bBut our courts have interpreted it in sscord-
anse with znblio usage, tO mean & ssheme OF plan
whiek provides for s di:trlbutlon of priszes by
shance among those who have peid, or agreel to pay,
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s consideration for the right to partieipate therein,

28 Tex, Jur. P, 409, Bss. 2, and the ecases eited in
the notes.”

And ia & laster sase Bmith v. State, 127 8, V., (2‘)
297, our Court of Criminal Appeals has the following to say:

"4 faly Sefinision of a lottery is feunt in
the holding that it {s necessary, in order %o o5«
tablish a lettery, that three thln;z ooneurs
(1) thexre must de & pri:ol (2) the owwarsiiy of
sush prize must be arrived at by chanoe, and
(3) shere must Y some scnsiderasion moving from
she reciplent of suek prise to the donor ef such
prise. All these thres nessssary eonstituents
uust de present defore the estadlishment of @
lottery 18 showma,.”

On numerous occasions this departmeat has paased
on lottery gquestions, The f£ile numders of some of thess epin-
fons sre 0-4L28, 0-967, 0-1174, 0-1200, 0-1329, 0-1336, 0-1789.
Should you do-irt sopies of any or ali of sthese opimions this
dspartment will de glad to furnish same st your request.

Our courts have held that any schems for the distri-
dution of zrlzos »y ochanse is a lottery ia State v. Rendall,
41 Tex. 296, and Holman v, Btate, 47 B. W, 850, Ia City of :
Wink v, Crifria Amusement Oompany, supra, the dank night scheme
was held to de a lottery, ia Rodd and Rowley, ot al v, The
State, 127 8, ¥, (24) 221, the "Buek Night" schems was deld
%0 b0 a lottery and in Smith v. The Sta » Bupre, the Noah's
Ark scheame was M ld 0 B a lothery,

¥e believe, however, that the plan deserided in

1stier snd the eireulars and edvertisemeats aceompany-
i::ryaur letter is dist ishadle from and al)l of the
sohenss whieh the adove eited opinions helk %0 be letteries
wishin the prohibisioa of Artiele 654 of the Pamal Oode.
The plan deseribed by you whersinm s drug store gives votes
with the purebsse of merehandise frem such drug stors, ths
rumber of votes dspending wpon the amount of the prise of the
purchase, the votes then being east '3y She purshaser of the
merohandise for anéd inm favor of any contesteat in whoss dehalf
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she purchassr shooses %0 sast sueh vote and prizes Meing
svarded a% the ond of a stated time to0 the eontestant or
eontestants having She greatest aumber of votes, the pria.
sipal prise deing awerded %o the santestant hnvin; the great-
sst number of votes, the sesond most important prise going
40 the sontestant having the sesonéd largest number of votes,
23%6,, wo think slearly has two of the elements nesessary %o
mke it & lotsery. First, she plan requires the payment of
s sonsideration {ua order for the purshaser %o partioipate ia
the eontest dy reseiving votes in that he must make a pur-
ockase at this drug store iz order %o receive the votes, and
the fast that the pries eof the mershaniéise is no greater
than 1t would be if no votes were given with She purchase
4088 not alter the fest that 1% s "eonsideration”™ as eon-
sideration is ésfined in the opinions. Feeond, the prize
slement 13 also sonsained in this plun, decause prizes are
ewarded %o sontestants in ascordsnse with the numbder of
votes cast in sheir dehalf. Rowver, ws 40 ot believe that
the third ¢lement “chanee" is present in this plan so as to
bring 4% within the definition of the opinion holding that
seleoting the reslipient of she prize or prizes by chance is
an esssntial element to constitute a lottery sines the num-
ber of votes reselved by each sontestant seexs to depend
largely or entirely upcen his onularity, wpon his skill and
T elequense and persuasive abdility in persus others so

" sast thelr votes feor R2im or his fimaneial adility to duy
merchandise ensitléiag him %o votes. Therefore, we are of
the opinion that She ®voting sontest” deserided dy you io
lacking $n one of the essential eslements nesessary to make
1% a lettery and iv pot suech & lottery se is made punish-
adle under Artiale i:: of our Peazal Code.,

=z ¥e ars usabdle $e rind in the reporteld desisions of
: dar State any etses bdearing dirwetly upon ur deseribing such
ey - Tvosing eontsenSs™ as Sheld deaerided 1:‘Iour letser dus upoa
e  seatehing e 2evciplions of other Juriséistioas, we have found
% geveral eases ix which steh “"yot sote348”" were held not
2 .- 0 be lotSeries and no eases ia eh such sontests wers held
S %y b yotteries. Wails these sases from other states womlé
g%. 2ot be sonsidered as sontrelling, we think they are persussive
o and for your information we quote the applicsdls perts of sush
4~ euses belew, together witk their elsations:

*A voting eontest in a store with a pisnc
and silverware as prizes 4o de awarded to the son-
testants baving st the ond of the gontest the most
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votes, whiek sould de naquired enly dy purshasing
nershandiae at the store, or by proouring votes

Pwar Arhane asmbastanta Ald st arnnedllduta a $1Yad_
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tery', within Rev, Laws, s. 214, 8 7. Yhitmas v,
!bnrnior. 125 X, X. 303, 233 Mass. 154.

"The operator of a popularitsy eonteat under
which mershants isaued dallots $0 eustonmers, en-
titling oustomers to vote for any person not en-
gaged in sponsoring er promotiag the tontest, the
winners of which were entitled to eertain prizes,
was not gullsy of operating a *lottery' prohibdited
by statute, sines element of 'ehance' was lacking.
P, L, ‘6"3 8tate v. Lin‘”’. 't;. 2 A, 24 201,

®A soheme d»y which a mereheant or assosiation
on selling merchandise at reguler pricss iszssues
to purshassrs ballots emtitling them to sxpress
thsir sholce & sertain number of times, scocording
so the prise of articles dought, in favor of any
person evmpeting for prizes to ﬁe given to the
persons receiving or holding the froatost aumbery
of votes, iz not a 'lottery' prohibvited by atat-
ute. P, L, 8683. Ftate v. Lindesay, Vt., 2 A,
24 201, '

"A ssheme by whieh a merchant, on selling
nerchandise at regular prices, Lissues 0 purehasers
bdellots ensisling them to express thelr shoice »
ssrtain sumder of times, acoording to the pries
of artisles bdought;, in favor of any person sompet-
ing for prizes $o {o given to the persons reseliv-
ing or holéing the greatest numbder of votes, is
aot a ‘lettsry', not involving en elexent of
shanoe., Kationsl Sales Co, v. Manolet, 162 P.
1055, 1056, 83 Or. 34, L. R. A. 1917D, iS85,

- "fhe faet $hat there might have deen fraud .
or sharp precties during popularity contest unde¥™
whish merchants iesued dallote to customers eatiéi-
$1iig ‘customers %o vote for any person not sngaged
in sponsoring or promoting the sontest, the 't:ners
of which were entitled to oertain priszes, 414 not
ronder the contest & ‘lottery', since any such
fraud or sharp practiee, if showmn, would not tend
10 indisate that Hliné fste was the decailing feotor
4n the sonsess, P, L., 8683, State v. Lindsay,
¥¢., 2 A, 24 20)."
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You are respestifully advised that in the opinion
of this lo{nrtnont the plan deseribed Wy you 40es mot eon-
stitute a lottery and is a0t prohibited or punishadle umder
she provisions of our Pensl dolc.

This plean may b ®a ¢Lrt enterprise™ such as Shat
desarided by the provilionl of the Const tutiod of Toxhs
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desaridved in said constitutional provision thea it is against
publies poliey being in contravention of the Constitution of
the State of Texes. However, the Legislature has shus far
not ssen f£it 10 effestuate this provision of our Constitu-
tion and has pot prohidited or provided sanstions for the
punishment of those operating sitt enterprises if, in feet,
the plen desoribed by Iau is %he kind of girs enterprise eon-
templated b»y the Constitution.

¥e trust that we have sufriciently and satisfactori-
1y answered ths inguiry eontained in your letter,

APFROVED 13,51942 Yery truly yours
A'ITOR!E)Y) GEEERAL OF TEXAS

¥ITZT L33I3TANT o

ATTICNEY GEVERAT By y/i;fi/
lohort 7. Cherry 7

Alliltlnt
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